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CHAPTER 6

’

and Inspectorates Concerning Themselves With
the Sea and- the Seabed

by

Robin and Frances Murray
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This paper is doncerned with the ways in which rules, regula—u
tions and laws governing existing uses of the sea and the seabed
are currehtly inspected and policed. By discussing present practicé
'in non-military marine Shperintendence, we hope to throw light on-
certain of the political, eéonomic, and technological problems which
are likely to arise in the'implementation of verification measures
for disarmament agreements on the sea and seabed. Further; in |
.designing such disarmament vefification'measures,'it may be possible

to make use of existing forces exercising a constabulary function

in non-military marine-matters, since from an economic point of view,

existing police forces and ihspectorates are able to extend their
functions in a given area at a low mafginal cost. The current role

of national navies in non-military policing at sea is an illustra-

tioﬁ.of this. :
What follows has been written with these points in mind, but . _ =
ﬁe have purposely left it to those directly concerned with marine
disarmament provisions to make explicit the implications from the
- noﬁ-military discussion. We have confined ourselves to outlining
what may be called the hardware of non-military marine constabulary
forces: the vessels, instruments and people used-to enforcé marine
laws and regulations. The méin non-militery uses of the sea with -
which we will bé concerned are: (a>.fishing and mariculture, (b)
shipping, (é) pollution, (d) raw material exploration and development,
(e) submarine cables and pipelines, (f) ocean data collectiqh,'(g)

broadcasting, and (h) the infringements of national boundary legisla-

~
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t;qg co%tefning-cgstomgg migration,'and exchange control. 'The
discussibn will be concerned with terfitorial waters and 6ther areas
bf tLe sea under national jurisdiction as well_asiwith the high seas,
Since.it is in the former that policing has beeﬂ most fully developed.
One final introductory point should be made. While there is ;
considerable literature on the law of the seas, aﬁd'some'at least
on enforcement provisions for particular branéhes of mérine activity;.
there is 1little on the practical application of these’pfovisions,
and-n@ne,‘to our knowledge; which attempts to compére,enforcemént
practice in the regulation of the various uses of the sea. ?he
subject matter of this paper is, therefore, somewhat unéhgrted’groﬁnd,
We have not attempted to cover the whole area-in detail:: rather we
thought ;t'mosﬁ useful to present.two or three examples in each
category of use, which; when gathered together, wou}d Sérye_to_bringyf‘
ocut the value'of thé‘ééﬁparative approach, and suggest ways in whiéh
the sﬁbject might. be usefully developed. The present paper limits’
itself to the factual debails. These have been gathered from inter-
views conducted maiﬁly in London,vfroﬁ théireplies to a questionnaire

which was circulated through embassies and contacts abroad,. and

from a variety of printed sources.

1 we would particularly like to thank Felix Graham-Jones and Mrs,
Elizabeth Young for their help in the preparation of this paper.
Among the many organizations who have given us help we would also
particularly like to thank officials from the following: the
Ministry of Agriculture and Fisheries, the Board of Trade, H.M.
Customs and Excise, the Home Office, the British Immigration Service,
the Ministry of Technology, the naval section of the U.S. Embassy,
the Dutch Embassy, I.C.E.S., I.0.C., I.M.C.0., F.A.0., E.N.E.A.,
I.AE.A., I.T.U., the Society for Underwater Technology, the North
Bast Atlantic Fisheries Commission, the International Whaling Com-
mission, the Interndtional Commlssion for North West Atlantic
Fisheries, the International Pacific Iisheriles Commission, the
International North Pacific Fisheries Commission, the International

- Bureau for the Suppression of Traffic in Persons, the International
Chamber of Shipping, the International Cable Protection Committee,
TOVALOP, Shell, and Walter Levy Assoc. We are also most grateful
to Miss Helen Beguin for her help 'ih typing-the manuscript,
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Fishing

With a few exceptions; the policing functions of laws and
regulations on fishiﬁg are performed by national forces., These
forces have a double task: first of preserving the rights of their
oountries' fishermen when these are challenged by foreign fishermen
or other sea users, and second of ensuring observance of laws and
regulations by their own countries' fishermen.

‘(i) Constabulary Forces for Survelllance Within National Fishing
Limits

Intra—limit fishing constabularies will clearly tend %o vary‘
accordiné to the importaooe Which a country attaches to maintaining
intact her exclusive fishery limits. The failure to adopt standardized
flshery llmlts was one of the features of the 1958 Geneva Conference,
and the fact that the problem is still unsolved means that there
remaiﬁ widely dirergent claims. A reoeot survey-of 119 countrles,
-indicates that of the 66 with known fishing limits, 8 claimed less
than 12 miles, 38 claimed 12 miles, and 14 claimed more than 12 miles,
‘12 of these being claims exceeding 100 miles (see Appendix ).2
Given these divergencies, 1t remains true that most national con-
stabularies are composed of patrol vessels plus onshore inspeotorates,

backed up in certaln cases with alrcraft reconnaissance. These

- vessels may spe01allze in flshery patrol or be seconded from the

national navy, or again be part of the national navy fulfllllng the
fishery patrol functlon at the same time as undertaking more general

duties,.

2See also: F.A.0. Limits and Status of the Territorial Sea, Exclusive
Fishing Zones, Fishery Conservatiori Zones and the Continental Shelf.
F.A.0. Legislative Series No. 8 Rome 1969.
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The*U.K. constabulary force, for example, consists of six

<
coastal minesweepers walch ‘are allocated from the navy's fleet of
minesweepers in an apparently ad hoc wayh. There tend to be only

four of these in operation at any one time, and rather than being
assigned to fixed and particular areas, they aré all available to

go to the ‘area whéfe they are needed.  This flexibility appears to

be ﬁhe result of the shofﬁage of patrol vessels since it is said that
there tend to be more calls than can be answered by The existing
fleet at short notice. In Englénd and Weles, which is the main area
covered by the mineswezper patrol, there are on average some twenty
major incidents a year leading to prosecution by the Ministry of

Agriculture, with guilty parties being subject to fines of up ©

o

500 pounds plus, in a recent case, the confiscation of the catch.

The fishery patrol sguadron is concerned above all with the
prevention of unauthorized intrusion_by foreign fishing vessels
in.the twelve mile limit. Within the three mile 1imit, local fish-
ery éommittees have the responsibility for implementing national’
fishery leéislation and local bylaws, and gsome of these run patrol
vessels. _In-Scotland the Department of Agriculture and Fishéries
for Scbtland run a fleet of eight véssels for the superintendence
of inshore fisheries along the Scottish.coastline, whose activity
has been principally concerned with illegal trawling and seining.3

There is, too, an- onshore fishery inspectorate consisting, in

England and Wales, of twenty inspectors and officers whose job is

~

3 offshore grounds around Scotland are patrolled By a vessel assigned
by the Ministry of Defense for protection duties in Scottish
waters (in 1967 H.M.S. BELTON) together with other vessels from
the naval fishery protection squadron, as well as the Scottish
Department’s own vessels. See: Fisheries of Scotland. Report
for 1967. November, 1968. H.M.S.0. pp. 32-L4.
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ﬁginSpeCt quipmentﬁ make spot checks of fish.sizgs in the markets

¢ major ports and also act as a fishery intelligence service.

The U.X. fishery constabulary thus aﬁpears far from homogeneous.

“he fishery patrol squadron is under the authority of the Ministry
of Defense, as are the helicopters which are occaslionally called
gut to survey suspected foreign poachers ~- though these helicoptérs
ray come from either the army or navy. The inspectorate ié under
the Ministry of Agricultufe, which 1s also the prosecuting body for
jnfringements. Finally the Department of Agriculture and Fisheries
in Scotland has its own superintendence fleet and légal powers.

We may note, however, that this division of povers does to
somé extent reflect the distinction iﬁ the function of fisghing con-

stébularies between the protection of the fishing rights of one's

own natlonals against forelgn fishermen, and the ensuri ng of obser~

vance of fishing laws and regulations by one's own naulonals. In
the latter case, natioal land constabularies may be relied on for
the seizure and arrest ofiinfringers, whereas in.%he former case
this is not so unless the_fofeignivessel puts iﬁ to the aggrieved
country's port. Thus fishery pétrols against foreign poaching have

required the power, including fire-power, to arrest foreign vessels

and this has often meant that naval ships are used, under the control

t

of the military, for this purpose.

I

(ii) Constabulary Forces for Surveillance OthLde Agreed Fishing
lelts

" The distinction of the last pafagraph is operative also on

the high seas. Here the protection of the rights of one's own

4 The use of fire-power has been know. In 1961 an Aberdeen Trawler
of f the Paroes, kidnapped a Danish fishery patrol boarding party,
at which the Danish patrol vessel opened fire. See: U.K. Treaty
Series No. 117. 1961 Command 1575.
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hﬁtional fishermen is in terms of ensuring their freedom to fish
iD‘Eep%aiﬁ waters, rather £han’thelexclusion of foreign vessels.
Britain again supplies an int@festing example during %gr Q}spute
with Iceland between 1958 and 1961. In septembér 1058 Tceland ex-
fended'her exclusive fishing limits to twelve mile53 an act which
A'Britain ciaimed uhfairlyTKEpt but British.fishermﬁﬁ from traditional
grounds. During the dispute Britain sent warships to support her
fishing fleets against the érmed Icelandic patrol~vessels3‘and_
.fhough the warships neverjin fact fired, there were fourteen cases
whére they prevented the icelahdic.patfol boats from_arresﬁing )
Brit&sh trawlers fishing within the twelve mile limit, either by

ramming them or threatening to sink them 5 More generally, Brjtlsh

frlgates will accompany a British fishing fleet en passan+ for what

officials refer to as "moral support, .

' The United States have defended, or attempted to defend, their
flshermen S rlghts on .the high seas in a less direct way. . They
have made a practlce of lending naval vessels to foreign countries,
but these- loans are immediately terminated if the country to whom
thé.loan was made igs found to have seized a U.S. fishiﬁg vessel
‘because if was fishing in what the U.S. recogﬁizgs as'intérnationai
Waters.6~ .

The enforcement of laws and regulations on'one’s.nafional

fishermen on the high seas can be carried out by (a) one's oun

national constabulary; (b) the constabulary of another state; (c)
: ~

5 For a detailed discussion of this dispute see: Morris Davis. -.
Iceland Extends its Fisheries Limits. Universtitsforlaget, 1964.

Report of the Bdréad of Commercial Fisheries for the Calender
Year 1907, Washington 1969, p. 10.
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an - international constabuléry. Although the laws and regulatiens
.which are here relevant are for the mest.part theffesult of multi-
lateral fishery“ponvenﬁions7, the policing is still primarily
Yatomistic:" ighividual countries being responsible for policing
- their own vessels on the high seas. L
The U.S.A. for example wae at the end of 1967, party to
sevenf&ﬂlfishery treaties and agreements. The enforcement'of con-
formity to these by U.S. fishermen is in the hands of the U.S.
Coast Guards and the Bureau of Commerciel Fisheries. Apart from
inspection vessels at sea, they organize overflights by planes which
ﬁake vessel counts and.check net size -and quota observance by aerial

. photography. In 1967 officers from the Bureau of Commercial Fish-

eries alone traveled over'300,000 miles on aerial patrol and 100,000

miles on surface patrol in the Northwest Atlantic Ocean, the

Bering Sea, the Gulf of Alaska, and off the Pacific Coast. The“

Bureau also made 5,200 dockside 1nspect10ns in California, Puerto

Rico, and New England to enforce regulations promulgated under the
authority of the Tuna Conventlon Act and the Northwest Atlantic
Fisheries Act.S | |

The International Whaling Commission, set ub in 1946, operates
entirely with atomistie policing. Contracting governments are

required to provide a least two inspectors of whaling on board each

N
T A full list of these conventions is not relevant here. For a

catalogue of international bodies concerned with fishery manage-
ment the reader is referred to the appendix of J.A. Gulland,
"Management of Fishery Resources" in: ed. Sir Frederick S. Russel
and Sir Maurice Yonge, Advances in Marine Biology (Vol 6) 1968.
pp. 62-71. See also: J.E. Carroz and A.G. Roche, 'The Inter-
national Policing of High Seas Fisheries," The Canadian Yearbook
of International Law 1968, pp. 61-90.

8 Report of the Bureau of Commercial Fisheries. op. cit, p. 26.
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Eagtogy ship fbr the purpose of maintaining a tweptwaour hour in-
‘sbebtion. A system of inspection is also required at each land
station. This form of inspectilon, whidh'has operated from the early
day§ of  the Oommission,lhas largely peen limited to the measuriﬁg
and typing of whalés. Infractions against thz provisions of the
Commission as to the type and size of whales that may be caught
are notified by the governments concerned to the Commission.2

Provisions for "cooperative" policing, where laws and regula-
tions are enforced on one's own national fishermen by the constabu-
lary forces of another state, are discussed in aﬁ_accompanving
paper by E.D. Brown. He quife properly distimguisﬂes three aspects
of the enforcement function, "boarding and inspection,” "seizure
and érreét,” and "penal juri dlcilon, and examines the degree to
which ”coopérative" policing, as we have called it, is allowed in

various fishery conventions in respect to each of these three areas

of enforcement,lo

‘Let us take the arrangements of the North East Atlantic Fish-
eries Commission as an example of how such provisions may be put
into practice as far as boarding and inspection are concerned.

Control is carried out by inspectors of the fishery protection

services of the contracting states who have the right to inspect

any fishing vessel of any of the contracting states. The inspectors

\O

See: Internationsl Convention for the ngulatwon of Whaling,
1946, particularly article IX; Schedule to the International
Whallng Convention, 1946, rev1&ed to include the amendments that
came into operation after the twentieth meeting in Tokyo, 1968,
particularly paragraph 1, and. the 19th Report of the Internablon—
al Whallng Commission, Lonaon, 1969, p. 141,

~

10 g.p. Brown, 'Law and Order cn the Continental Margin and th

Ocean Floor." November 1969, {Chapter b, above)

e
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carry.special identity cards, and the ships carrying them fly a

flag indicating that the inspegtor is on boérd performing intérm

national inspection duties. The N.E.A.F. Commission i1tself ha§ the
right to make suggestions to the contracting states for the coordi-

'.nation of national operations including the number of inspectors

" and ships carrying inépecfors. Selzure andfpenal jurisdiction re-
main in the hands of the flag state. ‘It should be noted that in-
sﬁection covers'net.and.fish sizes,.aﬁd.thaﬁ the right of inspection
varies with the natiénality of inspector, since no common rights

‘Were agreed upén, The Joint Enforcement Scheme started in March

1970. Similar measures are currently under discussion for the

aréa covered by I.'C.N.A,F.ll

i

11l North-East Atlantic Fisheries Convention, U.K. Treaty Series
No. 68 {1963) Command 2190. Sée alsc: N.E.A.®.C. "Scheme of
Joint Enforcement: Notes for Skippers of British Fishing
Vessels." December 1969. An interesting part of the N.E.A.F.C.
gscheme is that contracting states are obliged to inform the
‘Commission on March lst each year of their provisional plans
for participation in the scheme the following year: this is the
. basis on which the Commission makes its recommendations to
member states as to their share in policing activity. A more
sophisticated example of guidance and coordination of nationally-
run policing activities by a central commission is that which
operates under the International Pacific Salmon Fisheries Con-
vention. This agreement between Canada and the U.S.A. coordi-
nates programs for the conservation of Fraser River Sockeye and
pink salmon stocks. The major regulatory tool intra-seasonally
is the.time closure. FEach week the Commission announces open
periods by regulatory areas for each of the main types of gear.
The pattern of closure, which is generally four to five days
per week, may again be modified on a short-term basis both in
order to adjust for unexpected changes in the size or timing of
runs, and to equalize catches by Canadian and American vessels
(this was one of the provisions of the agreement). Such a com-
plicated set of regulatory procedures necessitates close inte-
gration of the Commission and the policing forces of the respec-
tive countries. See: J.A. Crutchfield and G. Pontecorvo,  The
Pacific Salmon Fisheries. Johns Hopkins Press, 1969, pp. 140-
146. The above 1s one example of where what is permitted is
closely geared to information about the state of the flishery:
though this information is elicited not by the constabulary

forces themselves but the research-intensive regulatory commis-
sion. :
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The Japanese-Soviet Fishery Treaty for the Northwest Pacific

v

3

specified an international control system which included the‘righf
to board and inspect vessels of the other party on the high seas.
This "cooperative" inspection has since been considerably developeé.
In 1965 the parties agreed informally on the supervision of the
Japanese salmon fishery in a épecific part of the. conventiocn area
by Soviet inspectors carried on board Japanese patrol vessels. The
following year a further informal agreement permitted Soviet
officials to be present at.Japanese fishing bases in Hokkaido in
order3to inspect the counting of fish catches. 12 The Jepanese-
Soviet convention is also significant in that it provides for co-
operativé seizure. Between the inception of the Treaty in 1956

and 19633 some 110 Japanese vessels were impounded by the U‘S,S.R.13
Jurisdiction remsined, however, with the flag states. Ihdeed,

while there are now‘a number of conventions which operate "coOpera—

NN : . . 1 .
tive" seizing, there areé none as yet which allow "cooperative"

14

Jurisdiction.

12'J.E. Carroz and A.G. Roche. op. cit.. p. 84,

13 R. Van Cleve. "The Principle of Abstention -- The Case of the
U.S. Halibut Fishery" in: ed. J.A. Crutchfield, The Fisheries.
Problems in Resource Managément. University of Washington Press.
Seattle. 19065. '

14 The International Pacific Salmon Fisheries convention, discussed
in note 11 above provides for "cooperative' seizure and arrest.
The two member states each have a specified area within which
they are responsible for patrolling and seizing vessels from
either country: this area includes their own territorial waters
plus a portion of the high seas covered by the convention. Once
arrested the vessgel in question is to be delivered to the nearest
point to the place of seizure in the country to which the vessel
belongs. See Articles VIII and IX of the Sockeye Salmon Fisheries
Convention as amended by the Pink Salmon Protocol of 1956. The
consolidated agreement is reprinted in: Report of the Inter-
national Pacific Salmon Fisheries Commission for the Year 1057.
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The third form'qf policing national vessels on the high seas
takes the form of an "integrated" constabulary, in contrast fé
the "atomistic" and the "cooperative." An integrated police force
for international fishery conventions, a force that is under thé
- control of a Commission of the contracting states, still appears
some’ way off in préctice.. The Internationai Whaling Commission
scheme for Interhational Observers, adopted in 1963,'came to nothing.
It foresaw the appointment of inspectors to factory ships of the
contracting parties, and their payment as being in the hands of the
"T.W.C., itself. They, too, would be responsible to the Commissicn
in the matter of reporting.‘ A Wérking group set up by_fhg Commis— 
sién which met in 1967 to consider the failure of the'spheme prc-~

pééed separate schemes according to region, though most partici-

pants agreed that the schemes would ‘conform to the~basic principles
of the 1963 proposal. There is as yet no concrete outcome.
In assessing the possible forms of high seas fishery policing

-~

" two variables stand out as particularly significant: first, the

seriousness of the conservation problem as it éffects all parties;
and.secondi the cost and administrative character of the regula— |
tions envisaged.. The first ﬁill in péré determine the willingness
of fishery states to forego some part of their national sovereignty
for the sake of théir economies. The second will be relevant when,
for example, a convention's regulatioﬁé‘cannot be adequate1y en-
forced from onshore. Where enforcement.requires a seaborne in-
spectorate, costs rapidly become prohibitive not only‘for areas far
removed from mémbef states (the Convention area of I.C.N.A.F., for
instance, is a considerable distance from thé majority of its

" members in Westerﬁ Europe) but evén for wealthy and pfoximaté states,
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Thg‘lnternational Pacific Halibut Commission; whose members are
Canada and the U.S.A., .has several times referred to the dispro-
portionate expense trat effective control involved.l5 Given
economies of"écale ir: the policing function, certainly as far as
the verification of cffenses 1s -concerned, and'given the difficulties
of enforcement from shore, we may expect economic preséures at
leést to support the dé&elopmenf of "cooperative" if ﬁot "integrated"
enforcement systems.

bur generél conclusion is that the type of constabulary force
required for fisheries differs (a) according to whether the policing
is of laws and regulstions in défense of the rights of the nation's"
own fishermen or whether it is concerned with ensuring their good
conduct, and (b) in relation to the extent that the laws and regu-
lations as'théy affect the high seas are seriously'supported by

the countries directly céncerned with the fishing of those high seas.

Mariculture

The transferring of highly valued fish to good high seas feed-
ing areas, as well as other forms of fish farming, awaits not only
a reéime of.law, but perhaps more.importantly a constabulary force
capable of implementing law. Mariculture has been restricted
largely to coastal waters; where law holds and policing is less
costly. In Britain, .for example, were mariculture is concentrated
on oysters, musse;s and clams, thngh on a'scale fartsmaller than\
that say of Australia, there is no special policing.of the areas

of cultivation. The constabulary func¢tion is performed by land-

15 J.E. Carroz and A.G. Roche. _QE.'cit. p. 85. note 102,
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areas is prosecuted under the.normal laws of larcenyg16

& ~187-

based .police forces and anypne found taking shellfish from these

-

Shipping

Laws.and regulations applying to shipping are principally

'concerned with securing the rights of innocent passage and freedom

of the high seas, with preventing and mitigating accidents and

loss at sea, and with preserving common law and order on board
ships. | —

In the .case of innocent passage and freedom of the high seas, ’
those vessels meeting with what.they consider to be a restriction. '

of thelr rights may ‘be relied upon to inform thelr flag states of

p0581ble infringements of international law and convention rulings.

" The constabulary function will then ‘be less concerned with the pro-

blem of establishing that an offense has been committed than with

reestablishing the right once this has been challenged. This it

" may do either with the force of arms or through diplomatic'channels.

In the recent case where an American charter ship searching for
sunken Spanish gold was seized by a Cuban patrol boat flfteen mlles
off Cuba, the U. S government secured the release of the ship
through diplomatic means.lT Most of the restrictions of passage

on the'high seas derive from military conéiderations, such as the

’ N
16 As of February 1970, oysters were being cultivated in thirteen

places in England and Wales, mussels in some ten places, and
clams in two places. For the regulations governing this cul-
tivation see, Sea Fisheries (Shellfish) Act 1967. For dlSCUQSiOH
of the potentlal of mariculture see: J.H. Ryther and G.C.
Mathiessen, "Aquaculture, its Status and Potential" in: Oceanus
Vol. XIV, No b, February 1969

17 The Tlmes, March 3, 1970
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Cuben blockade, the Beira blockade or the capture ‘of the "Pueblo,"
and therefore fall outside the scope of this paper.

The prevention and mitigation of accidents and losses at sea
covers tnree”éets of laws and regulations: (1) concerned with
the seaworthiness of ships, their proper equip.’pingj and their
competént handling, (i1) concernéd with the provision'of informa-
tion to sailors about natural or man;made hazards, and'(iii) con-
cerned wifh "rules of the road" to be followed by vessels for their
own and others' safety. Where these_aré.mandatoryg they are élmost
all enforced from on land. ‘

In the case of fhe seawor}hiness of ships, for example, thé
great majofity of merchant ships will be subject to frequent surveys
by Classificatlon Societies, whose assessment will form fhe basis
for the establishment of premiums by insurance companies. Non-con-
formity to internationally -accepted standards of seaworthiness will
be penalized, informally, by the mafket. Further, all significant
flag stateg will, with greater and.lesser degrees of substance,
make the registration of a ship and the granting of necessary cer-
tificates and licenses dependent on the achievement of certain mini-
mum étaﬁdards with regard to the hull and basic construction (in-
clﬁding subdivisions .and stabilization), machinery and electrical
equipment, fire protection and precautions, life saving appliances,
lights, radio equipment and so on.l8 In Britain surveys of sgafety

N
standards are carried out by Board of Trade. surveyors, and in certain

18 National laws differ, but the substance of many of them can be
gathered from the provisions of the International Convention for
“the Safety of Life at Sea, 1960, Treaty Series No. 65 (1965)
Command 2812, which by July 1965 has been accepted by thirty
countries. T : )
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instapces by surveyors of Clagsification Societles to whom power to
carry out these statutory functions has been delegated by the Board.
Whereas there is an elaborate code of laws and repeated in-

spectioﬁs as far as the basic hull of a ship and its equipment are

concerned, the same 1s not true
charge of ships are required to

and there are of course in most

pilotage and the qualifications

of the manhing of ships. Those in
have Master Mariners Certificates,
countries extensive provisions about

But requiré«

required by pilots.
ments for the’achievement.of qualifications vary widely. In some
countries, Masters Certificates of Competency can be achieved with-
out examinatioﬁ. In Britéin where.an of ficer will usually obtain
his Mastefs Certificaté‘afound the age of twenty-five, there is

no rg—checking'or re-licensing as there is in the case of airline
piiots. Nor are refresher courses‘reqdired,'even for those Who

2

have spent some time away from the sea. When an officer wrecks a

ship only the flag state has the right to investigate, and the flags

of convenience (with now over half the world's shipping under_their.
flags) are repoftedly somewhaf lax in their investigations. Further,
while the Panamanian and Liberian governments may-remove their own
cértificate which they have granted to an officer? the fact that
these are granted without examination to anyone holding a certifi-

cate of another nation, means that such an officer would continue

to hold a Mariners Certificate éven after being found responsible

for bad navigation. Even the insurance companies requlre no ex~
tensive details of the.masfer and watchkeeping.offieer% going rather
on the owper's record.. Thus, not only are the provisions regarding
the officer manning of ships somewhat rudimentary; sogtoo,is the

exercise of what inspectorate or sanctions-imposing functions there
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are (%ithdrawal of license or raising Qf premiums) .19

We turn now to those laws and fegulations cohcerned to pro-
vide information to sailors about natural or men-~made hazards. , The
provision of such information is often the responsibility of the‘
public“authority who might be expected to police it. Thé constabu-

lary function will in this case be in the nature of intra-organiza-~

" tional control. In thé U.K. the extensive system of lighthouses,

20

<

lightships, markings of shipping lanes and of wrecks, aé well as
lighted and unlighted-buoys is supervised and inspectéed by three
lighthouse aufhorities. Trinity Hoﬁse, the iighthouse and pilotage
authority for Engiand and Wales, has one to two inspecfors who in-
gpect navigafional markings every three years.go In fhe prbvésion
of'notification services such as updated information on markings,

changes of sea level, movement of buoys and so on, or the sustaining

19 The information on which this paragraph is based is derived from:
D.B. Foy, Officer Manning -~ The Negleeted Variable in Marine
Insurance, Mimeo. September 19068, and the text of a talk and
discussgion under the same title given by D.B. Foy in November
1969. One of Mr. Foy's principle recommendations is that insur-
-ance companies should place an officer on board ships and grant
insurance bonuses to ships receiving good reports on- -their hand-
ling from the saild officer. They would be-in a similar position
to the supercargo, that is the officer who is not uncommonly
placed aboard ships by a company hiring vessels on a time charter
basis. The supercargo is responsible to and paid by the char-
terer and reports on the speed and efficiency with which the ship
is managed: bonuses commonly being pdid by the charterer to
the ships officers on reception of good reports. Supercargoes
are an informal control mechanism used by the charterer, and
thelr economic and administrative experience is clearly relevant
to suggested schemes for on-board inspectors for other purposes.

Not a1l lighthouse authorities are publicly operated. The Middle
East Navigation Aid Service (formerly the Persian Gulf Lighting
Service) provides lighthouses, decca, and navigational aids, and

is funded by levy per barrels of oll on oil companies in the
Gulf. :
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of'Bféadcasts of meteorological information, including wéather fore-
casts, control again tends to be intra~organizatiohal; concerned
"with the standard rather than the actual: éxistence of the service.2l
Lastly, where the information is provideq by ships themselves, in
" the form of lights, or broadcast messgages, enforcement is carried
out partly by inspection of the equipment on shore, and partly
through civil actions'énd the evidence of plaintiffs who ciaim to
have suffered. from the faulty provisions of such forms of informa-~
. tion. |
- Civil actions and plaintiffs‘ evidence are likewise the effec-

tive constabulary as regards most rules of the foad. In the vicin-
'. ity of ports, lanes are likely to be mandatory, but most other

_shibping ianes are not so. The North Atlantic Lane RoutesAgreement
was an agreement between the large private liners using the route;
with the info}mal backing of the contracting governments of the
International Convention for the Safety of Life at Sea. Companies
wefe required to.give publﬁc-notice of the regular routes they pro-
posed their ships would follow, and the ice patrol service, managed
by the U.S.A., was required to report to the administration co'n—~
cernéd, any passenger ship observed not to be on any regular, récog~
nized or advertised route, to be crossing the Newfoundland fishing

grounds during the fishing seasoﬁ; or to be passing through regions

2l Tn Britain there is no unified auvthority. Apart from the light-
house and pllotage authorities, the Admiralty issues a weekly
notice to mariners containing information about hazards, changes
in markings and so on, supplemented by radio broadcasts for '
urgent 1nformatlon The Board of Trade issueg a numbered
series of "M" notices which are of an advisory nature, and cover
such matters as the siting of compasses, newly recommended pre-
cautions against fire, shifting cargoes etc. See: D.B. Foy
(1968) op. cit. p.

t
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Believed to be endangered by ice. But the agreement remained

N ¥

a privagte one and has recently.
been “abrogatled after Dbeing undermined by the fact that many-
other liners and all cargo vessels retained and implemented their
freedom to uéé their own selected tracks.2 The Nemedri Channel
in the Baltic has established lanes, properly buoyed, but here the
ships ﬁay be expectec to police fhemselves not merely because of the
sahctions of collisiocn, but algo bec%use ofithOSe thréatehed by the
minefield in the channel. For the most part, hoﬁeverﬁ all ships
are potential "inspectors' as far. as thé.observance of rules of
the road are concerned, and civil courts the imposers of sanctions
on those who infrinée, \
Let ué turn finelly to the third set of laws and regulations
applying to shipping, namely those concerned with the preservation
of social ag against navigational law and order at sea. In this
category we would specify.among other things, those codes dealing
with the safety, weliafe and workiné conditions of the crew, and
with piracy.23 In the case of the working and living conditions
of the crew, certain means of enfofeement are specified inthe inter-
national conventions on the subject. Inspectorates exist with
parailei functions to the factory and health inspectorates of land-
based activities. The I.L.0O. Recommendation Concerning the General

Principles for the Inspection of the Conditlons of Work of Seamen

N

22 International Convention for the Safety of Life at Sea. op. cit.
Chapter 5, Regulation 8, "North Atlantic -Routes.” p. 316-8. The
regulation referred *o is in the process of amendment within IMCO
but the final version is not yet available. See algo: Chamber
of Shipping of the United Kingdom. Annual Report. 1968. p. 88.

23 The many conventicns prior to 1963 concerning the employment,
welfare and status of seamen, are conveniently gsthered together
in: N. Singh, International Conventions of -Merchant Shipping,
Stevens. 1903. Part II, pp.. 377-1044,
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(1926) spécifies that inspectors should be empowered to prohibit
a boat 1eaving porf until it conforms to specified legal standards,
'“and that both the master of a vessel or mombers of the crew be;
entitlgd fo call for an inspection.QUr ;The crew has similar rights
to call for an inspector with respect to food and catering'standards
.under the 1946 Food and Catering for Crews on Board Ship Conven—
tion.2® Thus information'about contravenfions of these codes can
be expected to come from (a) membefs of the ship, suffering from
the contravention, and (Db) 1and—bosed inspectors. Sanctions in ‘the
form of the de]ay of the shlp and of the meeting of minimum require--
ments are in the hands not only of local courts but in some instances
of 1nspectors themselves.‘

Piracy is now uncommon. The 1958 Geneva Convention on the
"High Seas states that ships on sngpicion of piracy may be seized
on ﬁne high seas by warships or other public craft, and tried dnd
. penalized in the oountry which has made the seizure.26 We have
come ocross only one~instance where a state provided special anti-
'plrate patrols,.and that was in the late 1940's. when Hong Kong
flnanced and manned two M.G.B.s for this purpose.

We have seen that in the three sets of laws and regulations

regarding shipping, there are few instances of seaborne inspectorates.

Information about contravention is either derived from those suffer-
ing from the contravention, or by.land~based inspection of conditions

and equipment. Contraveners face sanction either by virtue of “the

24 1hig. pp. 1032-1036.

25 Tpid. pp. 1009-1013.

26 Report on the First United Nations Conference on the Taw of the
Sea, H.M.S.0, 1953. Annex II, Articles 14-22,

\
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contravention itself (using the wrong channel in a strait, for
N .
example, or possessing an unseaworthy ship) by civil action against
them, or by public prosecution. Such a system of enforcement de-
rives not only from the nature of maﬁy of the shipping'regulations
(it is in the common interest of mariners to observe them) but also
from. the common agreement among maritime states about thé laws of

shipping and enforcement systems which prevent wrong-doers escabing

into Jurisdictional vacuums.

Pollution
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One of the main criticisms of the 1954 Internation

tion for the Prevention of Pollution of the Sea by 0il
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classes of ships are required to keep a log book of oil discharges

and losses, which is a form of auvto-policing, though this require-

o
0]

ment itself has to be policed. The provisions for inspecting t

log books vary considerably: France and Belgium for example, have

a reasonably thorough inspection mechanism, Belgian ships having

to send extracts from their log books ( which would include their

.01l log) to the Tribunal de Commerce when they return to a home

port, or to the Belgitan Consul when in & foreign port,27 Other

countries, particularly some smaller ones are repor-

27 In the U.K. the inspection is carried out by the Marine Survey
Service, a body of 260 surveyors who are also concerned with the
inspection of the provisions of the Merchant Shipping Act. They
check on the 01l record book as part of a general inspection, but
this is more in the nature of a spot check. Further since not
all ships are inspected (perhaps 18% of those putting inte U.X.-.
ports are inspected per annum), the provisions for inspecting the
oil record.books are in the nature of a spot check, though there
will be a tendency towards checking the bigger ships and tankers
as well as any ship suspected of illegal pollution. Clearly, toocs.

“on~-board inspection by professional surveyors is more liable to
expose inconsistencies in the oil log-book, and will therefore
constitute a more effective deterrent, than an inspection conducted
from on land. :
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tedly somewhat reluctant to have a strlngent 1nspectlon scheme for
fear of frlghtenlng away ships who might otherwise use thelr ports.
The inspection of oil log-books is land-based. Indeed, the 1954/62
Convention explicitly limits the right of inspectors to enter ”
foreign éhips to inspect the log book to times when ships are in
the port of the inspecting state. As such, it . is difficult to
verify the entries in the log other than through noting ihcpnsis—
tencles and checking facts against other information that can be
derived from inspecting the ship physically while in port. Thus,
it is rare for masters to be prosecuted for not keeping, or falsely
keeplng, an oil record book when they are not also being prosecuted
for polluting the sea on’the basis of other sources of evidence. 28

On the high seas ShlpS and aircraft on other business are

- relied upon to give Information on pollutors. France for example

authorizés certain ships and aircraft to furnish reports on alleged
oil.pollution as part of a survey network. In Germany there is no
permanent ﬁatch by'ships.dr ailrcraft but lightships are charged with
detectiné oil pollution, énd-dermén masters have reported oil dis-
charges by other ships iﬁ prohibited zones, 29 In Britain, civil
alrcraft, the R.A.F., the Royal Navy, merchant ships and private

vessels are all asked to report oil discharges.

r

28 The 1969 amendments to the International Convention for the
Prevention of Pollution of the Sea by 01l included a provision
which made the details to be recorded in the olil record book more
elaborate, thereby increasing the chence that an offender would
be caught out either through inconsistencies, or becasuse the re-
cord did not tally with observable features of the ship in port.

29 Inter-Governmental Maritime Consultative Organization (I.M.C.0.).
Pollution of the Sea by 0il. Results of an Inquiry made in
1963, London, 1964,  p. 9L,
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- In spite of these media for the detection of infringements,
prosecutions find 1t difficult to get off the ground since it must
be shown that the discharge of oll mixture contained a hundred parts
or more o .
of oil per million parts of nmixture.3%Thus in 1967 Britain reported
twenty-seven foreign vessels to their flag governments for discharg-
ing oll in the prohibited zoneg surrounding the U.K., and in only
one cagse 1s there known to have been a successful prosecution,

(the Chief Engineer was fined). In 1968 eight foreign vessels were

-reported and again only one is known to have been fined, though

a vessel found discharging oll eround the Bahamas was penalized by
its flag government. In the case of U.K. ships repofted to Britain,
no action was taken because of insufficient evidence on the six
reported: cases during 1967 and 1968. The sole successful prose-
dution has been of the "Andes" which was photographed discharging
oil in the English Channel by a French pilot. The owners were fined
500 pounds with 5OO guineas costs, and the captain of the ship was
fined 100 pounds for the pollution_offense, and 25 pounds for failing

to mske an entry in the oil log book.31

30 The 1969 Amendments referred to in note 28 redefine an oily

mixture as "a mixture with any oil content”" and lay down more satis-

factory criteria for unacceptable pollution on the high seas. See

the Amendments to Article I and Article IIT.
31 The procedure by which the "Andes" was prosecuted successfully
underlines the difficulties of effective enforcement of the
poliution laws on the high seas. The photograph taken by the
French pilot plus his report was passed to the I'rench government
who forwarded it to the British government. The ”Andes”,admitted
cleaning its tanks with chemicals and discharging the resultant
mixture into a prohibited zone of the sea. The Board of Trade
Marine Survey Service arranged inspections by both engineering
surveyors and nautical surveyors and were able to call evidence
which showed that if the chemical cleaning had been successful the
amount of oil in the mixture discharged to the sea must have
exceeded one hundred parits. per million. This was supplemented by
evidence of a senior Government scientist who showed on.the basis
of Government experiments that oil with the appearance shown in
the photograph and described by the aircraft pilot must have been
a mixture more concentrated than the minimum legitimate amount.
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The de facto constabularies for high seas pollution are clearly
inadequéte to enforce the laws ag they now stand:- the information
_;they provide has not generally been a sufficient basis on which to
mount ;Qcéessful prosecutions: though the mere repbrting of ships
and the warnings issued by.governments to owners where no prosecu-
tion occurred, are themseiveé a form of sanction. Within territor-
ial'waters the problem of'enfofcement is éomewhét easier since con-
ditions of proof tend To be less stringent and countries have a
greater authority over foreign Shiﬁs. Many countries prohibit the
discharge of o:ly mlxture completely within their territorial waters,
and define olly mixture more cathollcly than is customary for the
prbhibited zones on the h@gh seas. Some, too, have constabulary
forces over and above tﬁose mentioned in the previous paragraph.

The U.S. Coast Guard have mobile cuttérs to track infringements.
.Japan has patrol boats on the alert in areas where oil discharges
~are likely to occﬁr; Canada uses patrol béats and helicopters'on
thé St. Lawrence River. Poland has a net of twenty-four permanent
-control statioﬂs along the whole of hér coastline.32 We should
a}so note that many countries have inspectors to check regulations

designed to prevent oil pollution of the sea; olly-water separators,

4 s s suemm e v sm e e s apeeimm e Nesee s ee et Aeee Maeame e e e en

. 32 petails of national legislation and enforcement procedures in
respect to marine pollution can be found in: I.M.C.O.
Pollution of the Sea by 0il. op. cit. Intergovernmental Ocean-
ographic Commission (I.0.C. ). Annex to Report of Special Session
of the A.C.C., Subcommittee on Marine Science and its Applica-
tions. Paris. August 1967; International Council for the~
Exploration of the Sea (I.C.E.S.) Report of the I.C.E.S. Working
Group on Pollution of the North Sea. Cooperative Research
Report. Series A. No. 13, July 1969; I.C.E.S. Report of the
I.C.E.S. Working Group on Pollution of the Baltic Sea. Coopera-
tive Research Report. Series A. No. 15. February 1970.
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facilities for disposal of waste at oil terminals, and so on, 33

Gfeater restricfions, more extensive detection meaéﬁres and
the right of jurisdiction over foreign ships in territorial waters
have all made for higher rates of prosecution and convictions forﬂ
offenses within territoriel waters as compared with those committed
outside. Canada reports a high proﬁortiom of successful prosecu-
tions against offenders. Romania has on a number of occasions
prosecuted and fined foreign ships which have discharged oily mix-~
tures in the Romanian coastal éone of the Black Sea. In the cage
of the U.K. the figures for prosecutions compare interestingly with
those given above for extra~territorial sea-offenses3ZL In 1967, out
of sixty~two prosecutions there were fifty-nine coavictions, includ-
ing twenty-one U.XK. ships, thirnythree under foreign flags, and
five land installations; in 1968 out of sixty-four prosecutions
there were sixty-two convictions, twenty-seven being U.K. ships,
thirty sailling under foreign flags and five lengd installations.35

To sum up, the information about effected or potential oil
pollution af sea is derived from public.and private vessels and
aircraft away from land backed.up by on-land inspectorates. Most
of these bodiéé report on pollution as a marginal activity: they

’ . . . N . .
are on other business and may perform the function vis a visg oil

pollution at low marginal cost. One or two countries do have

33

Details of facilities for disposal of waste at oll terminals in.
a variety of countries are giliven in: I.M.C.0. Facilities in
Ports for the Reception of 0il Regidueg, Results of an Ingulry
made in 1963. London 1964,

3% mor canada and Romania, see: I.M.C.O. Pollution of the Sea by
0il. pp. 93 and 100. U.K. information from Board of Trade
private communication.., -

35 However, many of these prosecutions were for offenses in harbors
where both the ship and the evidence were readily available.
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& sp;Zialized pollution inspectorates, aod a number follow up reports

of pollution at sea by sending out aircraft and helicopters to

~ gather: evidence. 36- While it has been suggested that the liability
prOVlsIons conzained in the Internatlonal Convention on ClVll
Llablllty for 0Oil PolluLlon Damage adopted in Brussels in November
1969, mlght when ratlfled glve rise to forms of private pollclng
of pollution provisions by the insurance companles or tanker owners,

-we have seen in the prev1ous secflon that there is no sign of in-
surance companies at least 1nst1tut1ng their own watchdog
supercargoes. 37

In spite of the llmltatlons of the pollc1ng of marine oil

pollutlon laws, this ad hoc system appears more effectlve than in-
spectorates for other formsxof polliution. 1In large part, this is
because most other forms of pollution ére less apparent to the

- naked eye, and their effects less easily identifiable. Informatlon

‘ about other- forms of pollutlon is therefore most commonly derlved

from_spe01al monitoring and. research: detection is a specialized

task. In Denmark the policing of effluent quality is in the hands

36 It should be remembered that oil pollution of the sea is much more
ea31ly seen from the air than by another ship at sea, though it
is not always easily identified as oil.

37 See note 20 above. One possible body that might have been thought
to have an interest in private pollution policing is TOVALOP
(Tanker Owners' Voluntary Agreement Concerning Liability for
0il Pollution). This is an agreementcurrently including 77% of the
‘world's tenker oers which came into effect in October 1969 with the
aim of inducing responsibility into tankers which have been the
cause of pollution. It encourages the owners to clean up their
own spillage, compensate those guffering from the spillage, and
insure themselves adequately so that they are in a position to
fulfill these obligations. However the management. of TOVALOP
is very much a go-between linking the owners and the Protection
and Indemnity Clubs, and thus has no intention at the moment of
enforcing. codes of nav1gatlonal conduct on its members.
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of* the Police and Fishery Control. Poland has a special department
called the State Inspection for Water Pclluticn Control &hich is
extendlnp its range to coastal waters. Finlard has a Bureau for-
the Protection of Watex Resources which inspects territorial waters.
Yef even with such bodies it remains extremely difficult to identify
the pollutor even when the pollution itself hes been detected, save

()

in the case where the offense is s continuing one and can therefore

Q.»

be traced.

To prevent pollution where the waste disposal is of an occa-
sional or a once and for all nature, many countries reguire official
notifi;ation of the intention to deposit waste, and will then give
instructions as to the types of containers to be used, the areas
where ﬁhevwaste is to be digposed and so on.38 Such a control
mechanism helps limit pollution offenses. It assumes particular im-
portance where the detection of polluting offenders is so naturally

difficult.

38 Such regulations exist in the U.S5.S5.R.., BeWgqu, France, Finlend
and informally in Germany. See the ‘C.A.S, Reports quoted in
note 32, In the U.K. the manner and location of the discharge
of radiocactive waste Is under very tight cocntrol, and inspectors
have been appointed under the terms of section 12 of the Radio-
active Substances Act 1960 to ensure that the provisions of the
"act are followed. The Ministry of Agriculture also operates
a voluntary scheme with respect to toxic wastes digcharged out-
side territorial waters whereby those firms which intend to dump
industrial and other wastes at sea submit details of their pro-
posals: the Ministry then either approves the proposal or offers
alternative suggestions. Begides the Ministry, local Sea Figheries
Committees algo have the rignt to prohibit or regulate the dis-
charge of any substance detrimental to sea- sh:ngj through by~
laws made under the Sea Fish (Regulation) Act 1966, and most of
the Committees have a number of gtaff employed on the general

enforcement of their regulations and by-lavue. "

TR

ety mep e Sctrop st SEWA e e %

o el ad P L A e o "4»*“‘\7» N B g At 7 wore LR g 3 K




~20L--

-

One area where the céhtrol of waste disposal on the highs seas
ﬁas been internationally coordinated is that of ‘the dumping of
radioactive waste. Article 25 of the Genevalbonvention on the
High Seas requifes states té prevent pollution resulting from
radioactive wéste disposal, and. instructs them to cooperate with
international'organizations.in doing £0.39 In May 1966 the

I.A.E.A. convened a panel of experts to discuss research and ex-

perience in radioactive waste disposal, and in 1967 five countries

within

39 Singh, op, cit. p. 1150.
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the framework of the E.N.E.A. cooperated in an experimental opera-
tion to dump 10,893 tons of waste in the Bastern Atlantic, about "
450.kilometers from the nearest land. Theectuél‘dumping was pre-
ceded by a hazard assessment of the dumping area by a group of
experts, and the nuclear centers concerned subscribed to an insur-
ancé Scﬁeme to guard against damage arising from the operation with
é ceiling of five million pounds. A similar operation was carried
out in 1969 with not only officials from the waste disposing coun-
tries, but escorting officers from West Germany, Ireland, Japan,

and Portugal. These developments may be seen as a form of auto-
policing.t0 |

}

Raw Material Exploration and Development

- The search for arddevelopment of raw ‘materials from the seabed

AO The results of the 1967 radioactive waste ‘disposal experiment
' were published by the E.N.E.A. under the title "Radioactive
Waste Disposal Operation into the Atlantic 1967" Paris 1968.

One other aspect of radiocactive waste disposal which is likely
~to become increasingly important is that concerning the waste
from nuclear ships. Annex C to the International Convention

for Safety of Life at Sea specifies that nuclear ships should
have sdfe temporary storage and disposal facilities for radio-
active waste, that there should be proper monitoring devices for
the waste disposal systems, and that the maximum permissible
levels of radiation for waste disposal on the high seas should
be in accordance with international levels when established.
Several bilateral agreements relating to the entry of nuclear
ships into territorial waters and harbors, such as those signed
by the U.S. Government with several other states for the N/S
"Savannah" or the agreement si%ned by West Germany and the
Netherlands for the "Otto Hahn' provide that the shipowner or N
government responsible is under obligation to take all the
necessary.steps to ensure that no radioactive waste disposal
takes place in the waters or harbors concerned without specific
authorization in advance from the authorities of the host country.
We do not know how these various provisions are-policed, though
clearly this is of particular relevance to verification measures
for marine disarmament agreements. . :

-t
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. is almost entirely undertaken in areas of national authority, even
. . ’ . . . . o . )
though this authority may not be internationally recognlzed,*l The
constabulary function is thus primarily concerned with policing

rules, laws and regula tions which are exclusive to the zone of

o w3 S

operations. For this marine activity at least, there are few of
the problems of law enforcement on the high seas which we have noted

~

in other sections.

g § w1
e o NG S T

National codes for ekploration and development have a double
concern., First they aim to protect the operétor‘s right of quiet
_enjoyment in the éoncgssion area. Second they seek to ensure the
proper conduct, both technically and socially, of the concession
by the operators. In respect to the first point, the protection
of'the operation from unnécessary nulsance from other marine users,
there appear to be few specialized constabularies. In most countries
it would be branches of the armed forces which would be called
out for such protectlon duties during peacetime. There appears té be
no direet parallel at sea to the occasion whén~3ritish—?etrol ¢arried
guns- to protect themselves in Libﬁa, though De Beers do operate

security forces to enforce their rights over diamonds in the

territorial waters of South Africa. Certainly

by By early 1968 fifteen states had issued permits for exploration
cactivity beyond the two hundred meter isobar mentioned ih the

Geneva Convention. The U.S.A. has granted a phosphate lease
forty miles off the California coast in the Forty Mile Bank area
in 240-4000 feet of water, and oil and gas leases 30 miles
of f the Oregon coast in 1,500 feet of water. Australia has
granted permits for up to 200 miles, and Nicaragua and Honduras
for up to.225 miles. See: Towards a Better Use of the QOceans.
A Study and Prognosis. SIPRI, Stockholm, 1905. p. 20.
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as-regards oil and natural gas operations, peace time threats to
.gffsﬁofe quiet enjoyment are rare, and ag a senior officer in one

of the international major oil companies put it, where they do occur
~all that is needed is a Tast boat with a submachine gun,qg '

The task of policing the second form of national codes is more
substantial. Ir the case of o0il and natural gas, these codes are
vusually embodied in the contracts signed by the operating companies
with governments. They cover good oil field practice (in such
matters as deviation drilling, unitization, the abandonment of
boreholes and so on), the leltlng of nuisance to other users of the
sea (by properly lighting offshore installations, supervised use
of explosives for seismic.éurveys, or strict safety measures to
prevent pollution)3 the provision of good working and living con-
ditions, the adoption of adeqﬁate safety arrangements, and the

supply of full information to the government about the results of

surveys, the progress of operations, e’cc,LL3

b2 The Geneva Convention on the Continental Shelf recognizes the
rights of states to establish safety zones around exploration
and eyp101tatlon devices up to a distance of five hundred meters,
and "to take in those gzones measures necessary for their pro-
tection.”" (see: . Report on the First United Nations Conference
on the Law of the Sea. H.M.S.0, 1958. Annex IV, Article 5,
paras 2 and 3) In Britain the Ministry of Technology (formerly
the Ministry of Power) may make Orders prohibiting the entry of

- vessels into specific areas around installations. By the end

of 1969 four such Orders had been made in respect to ten per-
manent gas producticn installations; no prosecutions for in-
fringement have yet been instituted.

U3 a good example of national code is that governing oil and gas

' operations in the Norwegian area of the continental shelf. Sece:
Government of Norway. -rRegulatlions relating to Safe Practice
etc., in Exploration for and Exploitation of Petroleum Resources
of the Sea-Bed and its Subsoil. Royal Decree of August 25, 1967.
(English translation. U.N. A/AC 135/1/Add. 1 March 12, 1968)
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The oil companies themselves claim that there is no intrinsic
enforcement problem with regard to these codes, since they heve an
interest in respecting them just as strong'as have the governments.
In some cases the point has substance, and is reflected in the
existence of intra-company control systems, for example, the Shell
Group Safety Committee, which are a form of auto-policing. But in
other fields thére is no such manifest coincidence of interests.
The provision of full informationlto governments is one. Another
was recently exemplified in the Gulf of Méxiéo disaster, caused‘by.
oil leaking from seven'wellg belonging to a subsidiary‘of Standard
Oil, California. The Department of the Interior claimed that this
would have been prevented had a safety valve required by regulations
beeﬁ in-place, and the subsidiary acknowledged that 120 of its
292 offshore wells did not have these reqguired valves.”q
While public enforcement may'therefore be called for, its
actual pracﬁice varies widely. Brunei, for example, has a State
Geblogical Officér, a labor officer and the right of goYernment
audit. The great majofity of the detailed provisions of the regu¥

lations are uninspected. In the U.K. there is bothr a land-baged

inspection system, and an on site inspection of the rigs themselves.

Each offshore unit is visited three times a year by one of a team
of three inspectors, all of whom have previously worked in the oil
industry. The owner of the offshore unit indicates a suitable

day for the inspection to take place, and flies the inspector out

in a cbmpani helicopter. Some coﬁﬁtries go further and have'inspec~

tors on-site during whole periods of operation. In the Netherlands

4% New York Herald Tribune (European edition). March 14, 1970.
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an imspector of fisheries. accompanies each exploration vessel in

A

order- to enforce the limitationson the t*pe of explosive that can
be used in pr pecLLnn,'5 Survay vessels worging off the shores
of Honduras and Nicaragua are to be reguired to call in at a nemed
port to pick up inspectors charged with monitoring the survey.

In general we may note a sharp contrast between the attention
that has been given both nationally and internationally to the
elaboration of. codes for oil and gas exploration and developmént3
and the marked lack of discussion of enforcement procedures. It

is .notable in this respect that the sophisticated Pro-forma Regule-

LR

tions for the Conservation of Petroleum Resourceg drafted by O.P.E.C.

for adoption by 1ts member countries leaves the enforcement of the.

et Y < '..'_ A 1 + o J-]—3‘16 s
provisions entirely up to the states themegelves to plan out.™ How-
/ -

ever, the rapld ilncrease in offshore dri l;lﬁg, the growing aware-
ness of the dangers of pollution from offshore operations, and the

continuation of potential conflict between offshore petroleum oper-

ators and other users of the sea and the- seabed, all suggest the

1

importance of developing adequate enforcement procedures for offshore

2l

ing Group on Pollutio
inciple respon81b11

“5 See: TI.C.E.S. Report of the I.C.E.S. Work
utch Kining Act for

of the North Sea. op. cit. p. 4. The
for enforcing the Jegal measures of the ing
Continental Shelf is vested in State Inspection Scvace for
Mines. Inspectors have the right *o see the docum ation of
the licensee, to enter all establishments, ships, aua aircraft
used in operations, and to suspend opofations until the code is
obeyed. '

('D C*:; lj

it
in

6 Resclution XVI 90 ”Declaratovy Statement of Petroleum Policy in
Member Countries" adopted in the XVI Conference of the Organi-
zation of -Petroleum Exporting Countries. June 1968. And, "A
Pro-forma Regulation for the Conservation of Petlroleum Resouvceb'
put before .the XVII Conference of 0.P.E.C. in November 1968
which decided thot it should be adopted in Member COhﬂ tries.

RN
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~-petroleun codes. 7

Submarine Cables and Pipelines

The articles'of‘the Geneva Convehtion on the High Seasﬁin
respect to submarine cables and pipelines contain three main points:
(i) that there 1s a basic freedom to la? submarine cables and pipe-
lines in iﬁternational~waters; (ii) that willful or culpabiy

negligent damage to such lines of communication should be a punish-

. able offense, and (iii) that owners of cables and pipelines should

compensate owners of ships who have sacrificed gear in order to
prévent injury to a particular céble or pipeliné°48
The Constabulary p%oblem arises little in respect to the first

of'these points. There is as yet no significant conflict of inter-
“est which might lead to a challenge to the freedom to lay cables
and pipelines in international waters, and within territorial \
waters it appears to be common practice to recognize this freedom
subject to notification’of‘the public authority. In Britain for
instaﬂce, the Board of Trade must be notified bf proposals for lay-
‘ing cables, and it will normally give consent after consulting
other ihterested parties (Trinify House, Ministry of Agriculture

and Fisheries, Commissioners for Crown Lands and so on.)

57 Tn the Gulr of Mexico (Louisiana) oil spill in March, 1970, the
Federal Government was blamed for failing to police the regula-
tions adequately. Indeed the Louisiana Attorney General was
reported to be prepared to file a suite against the. Federal
Government for lack of adequate federal supervision. Such actions
would clearly heighten the need to develop more effective enforce-
ment procedures.. See: New York Herald Tribune (European edition)
March 14, 1970. ’

48

Report on the First United Nations Conference on the Law of the
Sea H.M,S.0. 1958. Annex 11, articles 2, 26, 27, 28, 29, and 30.
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The main problewn cenﬁe:s round the problem of damage to laid
cables and'pipelines.l In spite of compensation pro&isions aimed
at femoving the motivation for an offense, and ip spile of the pro-
visions of the 1884 Convention for the Protection of Submarine Cables
allowing public ships of other contracting states to reguire the
exhibition of a ship’'s papers as evidence of natiohalityj and to
draw up reports for prééentation as evidence of alleged infringe-
ments, there 1s still heavey damage to submarine cables and little
acfion against offenders,u9

What constabulary forces there are for the enforcement of the
high seas provisions are provided mot by public bodies
but by tﬁe oﬁners of the cables themselves. .
Since the late 1950's they have operated a North Atléntic patrol
for the policing cf the MNewfoundland fishing area. ' The patrpl is
conducted by a ship from the fleet of one of the cable- owners, which
is supplemented by chartered aircraft. Ships from the fleets of
different cablé ownerg will perform the function of the patrol
ship according to-an agreed rota. Their main functions are to warn
fishermen who are fishing near the cables, gather evidence of in-
fringements, and repailr any damaged cables. The patrol is organ-
ized privately, thouéh the twenty-one leading cable owners are for-
mally linked.through the-International Cable ?rétection Comnmittee.

The task of thig committee is to coordinate all measures for the

~
~

protection of international communication cables against accidental

interruption, including the charting of cables and the informing

49 The Convention for the Protection of Submarine Cables is re-
printed in Singh. op. cit. pp. 275-278. Sece particularly
Article 10. . .
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‘of fishermen, ocean scilentists and other sea users about cable
bositiomgq '

. The submarine cable constabulary function is therefore pri-
vately performed. ' Its effectiveness 1s difficult to assess; There
are a significant number of claims by fishermen operating the
smaller less powerful vessels for compensation for loss of gear,
but there .is no statistical evidence to indicate how far these
have been affected by the patrol and the wdrk of the I.C.P.C.

Certainly the number of prosecuted offenses for damage to cables

is negligible: 1in a recent case a French trawler was convicted 4

and fined $10,000 for aamage to a cable on the high seas, but this
is a rarity. Finally 1t should be remembered that while all cable
ships operate an informal patrol while pursuing their other ac-
tivities (there are 56 registered cable ships worldwide which are
concerned variously with laying, méintaining and repairing cable)
. the only formal coordinated patrol is in the Newfoundland fishing
area. Whetﬁer this will be extended depends partly on the continued
growth rate and competitiveneés of-submarine telephone cables as
against communication bylsatellitéj partly on the development'of
other uéés of the éea which might endanger the cables, and partly
on the cost of patrolling in relation to these.

Submarine pipelines have a shorter history than submarine
cables., There lave been éttempts to bury them undergroﬁnd and thus
avoid damage, but this is both very expensive and in some cases
nullified bj shifting of the sea bottom. Pipeline owners evidentl&
have no organization comparable to the I.C.P.C., nor ény formal‘
patrol; The cable owners have indicatéd that they woﬁld be sympa-
thetic to any approach by pipeline owners for membership of the

I.C.P.C.
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Ocean Data Collection

There 1is ﬁo generally accepted international law on Ocean Data
Acguisition Systems, though a draft Convehtion‘on their legal status
is cur;énfly under discussion.?® The ébsence of such has cauéed
'pafticular concern with resgspect to the willful damage and removal
éf:O.D.A.S. As an I.0.C. Group paper put it: '"[at the present
'time it is) highly undesifable to leave unmanﬁed surface 0,D.A.S.
unattended in certain waters Numerbus cases have beén reported
in the last few years of 1nterference with 0.D.A.S. or equipment
thereon....and it is clear that many of these cases amount to
deliberate théft."5l The;problem is compounded in some countries
wheré salvage is payable'én the return to the owners of O.D.A.S.,
a provision which increases the incentive to larceny. Even where
N national laws do cover the protection 6f O0.D.A.S. there is ng‘
specific system of inspection: the very difficulty of policing
unmanﬂed O.D.A.S.‘led the I.O;C. group of experts to suggest that
the offense should be established and inspected at one remove.by
making it a criminal offense'to.be fouﬁd in the. possession of the
whole or a part of an indentifiable 0.D.A.S. "in circumstances that
sﬁggest the commission of a criminal offense," if the person can-

not prove lawful possession.52

20 copy of the proposed articles for the preliminary draft conven-
tion on the ILegal Status of Ocean Data Acquisition Systems is
printed in:. UNESCO (IOC). Summary Report of the Third Meeting
of the IOC Group of Experts on the Legal Status of Ocean Data

-Acquisition Systems. SC/IOC/EG-1/7, SCE/9/89M-0DAS, Paris Decem-
ber 20, 1969, I0C have also published a useful summary of national
and international legislation relevant to 0.D.A.S. in: I0OC "Legal
Problems Assoclated with Ocean Data Acquisition Systems A Study
of Existing National and Internatlonal Leglslatlon,l SC.69/XVI.

5/A UNESCO, Paris- 1969

51 Summary Report of the Third Meeting of the IOC Group of Experts.
op. cit. Annex TIIT. "Problems to be Resolved 1n Clarifying the
egal Status of 0.D.A.S., and their Solutions. p. 6.

52 Ipid. p. 7.
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€ | The second set of problems concerning 0.D.A.S. is their non-

interference with other marine-users. The national lawg and regu-
lations of relevance here-cover the provision of information to
mariners on the positioning and markings of 0.D.A.S., the type

of lighting, the avoidance of certain channels, etc. In U.S.
navigable waters, public and privéte placers of "obser§ing buoys"
are requlred to inform the Coast Guafd. In the'U.K..thQ Fisheries
Leboratory of the Ministry of Agriculture puts out a "Notice to
Fishermen" supplemented by radio broadcééts giving information about
the buoys in use, the meters attached ard so on.”3 The owners of
the O0.D.A.S., in aédition to inépecting the 0.D.A.S for data re-
sults, wili also insrect thgm from the poiﬁt of view of the safety
of other‘sea users: the American manned ‘offshore scientific buoy
called "FLIP" is subject, for example, to biennial inspections of
its hull and equipment. The fact, too, that negligently sited or
managed buoys are Subjeét to civil élaims, certainly within terri-
torial waters, acts as a sanction on 0.D.A.S. owners who contravene

national laws and codes in .this respect.

.Broadcasting

There have recently been a number of cases of the extra-terri-
torial sea being'used as a base for broadcasting stations. Such
operations were prohibited under provisions 422 and 962 of the Radio
Regulations, Geneva 1959, and quasi-constabulary powers for the en;

forcement of these regulations were invested in the International

Frequency Registration Board, a permanent organ of the International

53 See: H.W. Hill. "Measuring Currents on Fishing Grounds" in
Fishing News. February 1970.
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Telecommunications Union. The I.I'.R.B. have no powers of enforce-
ment per se. Rather, they investigate alleged contravention of the

the

b

regulations, contact the Telecommunication Authorities o
country which had registered the ship in question, and informally
encourage sanctions against evident offenders. The Telecommunica-
tions Administratiors of the countries approached by the I.F.R.B.
have ail‘complied with the 1959 Provisions. Not only have none of
them issued a license to a broadcasting transmitter on board &
ship registered in theilr country, but on receipt of informetion that
a ship registéred in Their country was carrying out illegal broad-
casts, they have immediately revoked the wireless licenses which
had beén issued to the ship for normael ship communications. Further,
théy have taken action thfough the Maritime Authorities of their
‘countries Wwith a view to the cancellétion of the registration of
the ship itself.5%

The 1959 Geneva Administrative Radio Conference slso adopted
a fecommendatioh asking "Governments to study possible means,
direct or indirect, to prevent or:éuspend such [extraterritorial
marine] operations, and where appropriate, take the necessary’

action."55 A number of countries have passed laws to this effect,

54 The Radio Regulations, Geneva 1959, are reprinted 1in Singh. op.
cit. pp. 350-629. The French authorities have not oanly teken
action with respect to wireless licenses, but have suspended
radiotelegraph and radio telephone services with all ships oper-
ating a broadcasting service from outside national territorial
limits. .This measure has been applied to all types of corres-
pondence, whether incoming or outgoing with the exception of
messages relating to the safety of life or of navigation.

55 Recommendation No. 16. Relating to. the Measures to be taken to
prevent the Operation of Broadcasting on Board Ships or Aircraft
outside National Territories. In Singh. op. cit. pp. 600-601.
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prdﬁibitimg broadcasts from the open sea. The basic strategy of
most of these laws 1s not only to prohibit the transmissﬁon of
broadcasts, but to outlaw effectively the transmitters in the
medieval sense of the ﬁefm, i.e, tolmake it an offense to have any
déalings with the transmitting offender. The 1962 Fimnish law for
ekample specifies such dealings. It makes lieble to fine anyone
who promotes an unlawful marine broadcast (i) by financial support
(i1) by delivering, using, repairing or maintsining technical in-
stallations or other objects for this purpbse, (iii) by supplying
or procuring materials for broadcasting, (iv) by providing trans-
port to the ship on which thF installation is situated) (v) by

taking part in a broadcast on board. Similar provisions are con-

tained in the Swedish, French, Belgian, Danish, and British laws

on the subject,56

This strategy was necessitated by the fact that, being on
the open seas, the transmitting vessel or installation was not sub-
jéct to seizure and arrest, and also because the cancellation of
radio licenses and ship regist;atioms was not considered an adequate
tooi of enforcemegt{ (many of the ships concerned are registered
in Central American counﬁries, and although they have been struck
off\affer diplomatic pressure, it is possible merely to re-register

in another Central American state?(). The strategy of "outlawing"

~
~

56 Inglish translations of these lawsg are filed in the International
Telecommunications Union in Geneva.

57 Sweden reported that in the case of a transmitter being operated
off the Swedish coast in the early 1960's. the vessel carrying
the transmitter was struck off the register of one Central Amer-
ican country after Swedish diplomatic pressure, but promptly
re-registered in another Central American country. See: "Legis-
lative Measures in Sweden on 'pirate' broadcasts' Office of the
Director-General of Swedish Telecommunications. June 15, 1962.

i Ty

e Ae e e <R TR S e S ¢

A drans Desw o




X

effectively shifts- the con%iabulary funﬁtlon to the land and terri-
tofial waters, and leaves the performance of this function t& the
land-baged police forces. The British legislation for example
states that "A member of a poiice force shall, for the purpose of
enforcement of this Act, have in external waters all the powers,
protection and privileges which he. has in the arca for which he
acts as a constable.v58 The French give official authority to
report offenses not only to police officers and consxables but to:
(i) commanders of ships of tle French navy, (i1) adm1nl trators
gand admlantrailve officers of the Seafarers Reglstratlon Offlce,
(111) customs officers, (1v) officials of the telecommun}catlons

services.b9 Vo : .

The constebulary problem in the field of extraterritorial
marine broadcasting can be seen to ‘lie not wwth ihe obtaining of
information establishing the commitment of an offenée, as in the
'qase.of submarine cables, The offense, by its very naturejiréveals
~itsélf, Rather fhe pfoblem is one of seizure and arrest. To this

ehd,national laws have Dbeen passed outlawing any contact with the

offending unit, and these have created their own constabulary needs,

performed for the most part by the general police forces of the
country. Yet the fundamental enforcement problem still remains in

some measure, since offending transmitters may still be serviced

from other countries to which the national legislations do not apply.

58 Marine, etc. Broadcastlng (Offenses) Act 1967. H.M.S.0. Section
6:6. :

53 Act No. 67-1206 of December 29, 1967, authorizing the ratifica-
tion of the European Agrccment Tor the Prevention of Broadcasts
transmitted from Stations outside National Territories, and
Relating to- such Prevention. Section 3, Article 12.

oy 3 " i > L e e U TSRS TR T KR opi-
L O O SN S e e I R S I e S LA R R T R L A T T e I e PR TR T R M S S



LG IARES, 5 -, iy

S LD

TN

This argues that ultimately some internationally cooperative

policing measures will be necessary for the satisfactos "

atisfactory enforce-~

ment of the relevant provisions of the Geneva Radio Regulations.

Infringements o Natﬂﬁnal Boundarv LPQlS]ubJOH

The use of the sea in the course of the smuggling of goods,

the evasion of exchange controls, or the bypassing of migratlon

regulations is merely as an area of transit. Since the purpose

of these offenses is to transfer goods, money or people from one

land ares to another, many of the constabulary functions may be

performed on lend, either in the country. of departure or in that

of destination. Since the evasion of any nations's controls on

t

incoming traffic will not yet have been committed in the country

of departure, the de facto inspectorates there will be in the nature

of early warners (in the case of overseas informers on. intended

smuggling for example) or of preventers (as in the case of the check-

ing.of passengers' landing credentials by shipping companies' and

airlines, who stand to be penalized by a fine, by the cost of keep,

and by the marginal cost of the return journey' for any . passenger

-landed in. the U.S.A. without a safisfactor visa). 60 Within the

country of destination, inspection, excluding coastal inspection,

will take the form of checking import permits or duty receipts on

60 The U.S.A tends to fine carriers $1000 for br_”glﬂg into the “
country a passenger without a U.S. visa, down to $100 for
every mistake in the passenger manifest. Western European
countries do not operate such a system, though many of Them
require the carriers to pay for the cost of board while a passen-
ger is being investigated, and to ship away passengers refused
entry. In spite of these penalties many carriers in and to
Europe do not inspect a prospective traveller's papers, though
they will tend to when the journey is to the U.S.A.
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suspected goods, or checking identit& cards, labor permits, hotel
registers, passports and so on, for immigrants.,

Particular emphasis will be placed on this land-oriented qon;
trol s&étém_where national boundaries are difficult to poliqe, For
many continental West European countries the boundary inspection
'network for immigrants is less emphasized than the continual
monitoring of legal paperé for people once in tﬁe country. In
Britain, on the other han@ the control system for both immigrants
and imports is based on a strongly.policed coastal barrier, with
weak internal inspection. Thus hotel registers, which were intro-
duced into thé U.K. dnder.the Aliens Order 1953, are'hot subject
to the rigorous day by day police inspection which is a feature of
the Belgian system. The U.K. has nc identity card sysfem¢ nor
systématic inspection of labor permits;_ Certainly as far as immi-

gration is concerned once past the coastal barrier, unauthorized

immigrants are caught only by chance, and even then 1f they are
Commonwealth immigrants they are immune 1f they have escaped de-
‘tection in the U.K. for twenty-eight days.

These points have been made to provide a context for a dis-
cussion of coastal policing.' We have suggested that coastal polic-
ing should be seen as only one part of a more general policing

system, whose importance will vary with the feasibility of a

coastal-barrier strategy, and also with the political acceptability

‘of intra-boundary contrels. Despite these variations, most mari-

fime countries have significant coastal patrols. In general they
follow the principle of channelling incoming goods, money and |
persons to specialized inspection points, and operating patrols to
ensure that these channelg are observed.

Few of the spécialized inspectors are seaborne. Customs

TR
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officiéla travelled on the "Queen Mary”" and "GQueen Elizabeth” in
post-war &ears up to 1952 in ordcr to speed up'clearance,.but this
was considered uneconomic and was stopped. Imn igration officials
continued to travel on the trans-Atlantic rouies until 1960 ang st
do travel on the routes across the North Ses, again to speed clesr
ance. In small-boal and merchant shipping, customg checks will
usually made on board, and most ports will have customg launches ¥
this purpose. H-owevér3 the great QLOPOT tion of specislized inspec
“tion posts will be on land or at the dockside.

The inter-inspecticn-post patrols on the othér hand often in-

b3

volve consilderable geagoeing activity. The British

division of H.M. Customs and Exci

4]

e, has thres revenue cruisers,

with a usual manning of six per vessel, plus motor lasunches for

work in creeks, and the sbow-mentioned boardirg launches

=
i
ot
5
0}

U.S.A. the coast guard have an extensive fleet of cutters, which
work in cooperation with the U.S. Immigration Service, and have s

right to board any U.S. vessel on the high seas which 1s believed

to be violating or has violated U.S. laws. The French Customs have

a developed coastal patrol which usés helicopters as well as bosats
and in Hong Kong, where the comparative wealth and the tight re-
strictions cause particuiar pressure on natioreal boundary legisla-
tion, eitensive petrols are operated by.the water guard, the

immigration service and the police.6l

Sea-based patrols are also used in the pclicing of controls on

61 Most customs patrols are either armed (the Italian patrol £
example), or have access to arms (the British custcoms pabrol.
are unarmed but have the right to c&ll on the navy, though this

=

has never been done since the 1852 Customs and Excise nCE Can
into force).

the outflow of goods, money and people from a country. Soviet naval

LY

CIan A er F vt e b R o

prar——



4 g WMV 4, e

ERCVR PN

%

%

vessels on general patrol in the Baltie, watch for vessels with

suspectedly unauthorized emigrantsg on board: and coastal watches

are similarly kept from other countries with emigration and exchange

control restrictions,

~

In general, while the seaborne patrols form only a part of
3

the constabulary system for the enforcement of national boundary

legislation562 they may nevertheless in some countries be the

largest seaborne inspectorate of all those we hive up to now dig-

cussed.

national navy is concerned primarily with the enforcement of

customs and migration controls. Changes in technology and factor

costs may cause a shift away from seaborne to land-based patrols,

as

has happened in Britaino63 But as long as the maintenance of

a country's economic wealth is seen as particularly dependent on

the effective enforcement of boundary controls (as in the cases of

BHong Kong or Abu Dhabil cited above, or Tast Germany as regards labor

Certainly this is true of Hong Kong, ag of Abu Dhabi whose

62

63

The seaborne inter-inspection-post patrols are themselves co-
ordinated with land-based patrols. Thus the U.K. coast is

separated into areas manned by Customs Coast Preventive Officers

who link closely with the police and with the Coast Guards:

they operate mainly with cars and shortwave radio. In Hong Kong

police patrol the coastline.

Sir James Crombie writes of the U.K. customs patrol: "The
Launch Service, a separate service attached to the Waterguard,
still provides mobility as appropriate but where practicable

it is being superseded or supported by the motor car which from
the shore adds to greater speed the element of surprise.” in:
Sir James Crombie, Her Majésty's Customs and Excise, Allen and
Unwin, 1962, p. 172, The extent Of ithe longer term change can
be gauged from the fact that between 1688 and 1815 the dustoms
service had perhaps 5,000 men afloat in 100 boats. The coming
of Free Trade weakened the raison d'etre for so large a force,
and after many of the boats had been called up for service in
in the Crimean War, the whole fleet was handed over to the Navy
in 1856. .A history of the British immigration service can be
found in: T.W.E. Roche. The Key in the Lock. Murray, 1969.
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or indeed most underdeveloped countries with accumulated capital
as regards exchange control) then we may expect sea patrols of the

kind we have discussed to continue as far as maritime states are

concerned.

Conclusion

The foregoing discussion haé has two concerns: first, 1T has
sought to clarify whether the policing of sea and seabed activities
ig- in any substantial way distinct fromﬂthe policing of society on
land; and second, it ﬁas enumerated the types of constabularies
and inspectorates wﬁich are conﬁerned with non-military uses of the
sea and seébed whose existence énd practice should be noted in the
course of designing verification measures for marine arms control.

_./With respect to the first of these poinfs, our discussion
suggests that there are features which distinguish the policing of
marine activities from~other forms of policing. -First, the fact
thdt the sea is an appendage to land and that all users-of the sea
return to land, means that maﬁy of the constabulary functiong both
of detection and arrest can be carried out on land. This presupposes
that.detection takes place by impdtation, (as in the case of the '
ingpection of fishing gear, fish sizes, olil tanks, or ship's equip-

ment) or that the offense is committed on landing and may there-

. fore be detected on land (as in the case of smuggling, illegal

hold.

immigration, or, in a slightly different form, pirate radio broad-\
casting).' It also presupposes that any offender retﬁrns to a
land area where the political authority has an interest in arresting

him or her. These presuppositions commonly, but by -no means always,

o eeta v nin ot

gy,
%
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Where detectlion and arrest cannot properly be carried out

from a specifled land area, a second distinguishing feature of the

seas hecomes relevant, namely the freedom of the high seas. As
. 3 y ] (=

far as detection is concerned, much information about offenses

can be obtained by observation without infringing the freedom of

the high éeas. In some cases, however, on~board inspéction may be
desirable and this does raisge fhe issues of freedom of the seés and-
sovereignty where it is a questiqn-of inspecting the vessels of
other flag states. Some of the Fishery Conventions have made pro-

N . ’ i . -1 . . .
visions for "cooperative" inspection systems because of the high

"cost of "atomistic" policing, but the restricted range of such

1 . ! < it «

"cooperative’ powers and the failure to develop "integrated" inspec-
torates underlines the difficulties of developing effective enforce-
ment procedures in zones of restricted jurisdiction.

Thirdly, while users of the sea must necessarily return to

land, the fact that high seas are international waters, i.e. not

~enclosed within a single political authority, means that trans-

gregsors of marine laws may be free to return to a land area whose:
political authority may have no powers nor interest in enforcing
the laws in question. The constabulary problems arising from this

are reflected in the experience of pirate radio broadcasts and

.fishing limit offenses by foreign craft. Effective enforcement in

‘these cases depends on common agreement between the states bounding-
the sea to seize and sanction vessels seeking to escape from parti-
cular national jurisdictioﬁs. - “
Fourthly, natural, technological and economic factors have
combined to make the average cost of gengral surveillance higher

for marine activities than for fhose on land. This has led tc a

S e
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further pressure to devige means whereby marine activiiies can be

this

-

10}

policed on shore, and whcre

placed on low-cost forms of information such as that deriving frcom

other users of the sea or alr-space, both public and private
ave instructed, encouraged or pald for the repeorting of suspected
transgressions.

Historical, and even contemporsry parallels to these four
5 ¥

o
o=

features can be found for land areas, but taken together they do

‘J._.

congtitute a dilstinct set of condi

n

ions of which account must be

ad

taken in the elaboration of enforcement measures for marine sctivi-

ties.
Turning to the second purpose of our paper, we have Tound
that there are alreedy in existence a substantial number of con-

Y

stabularies and guasi-constabularies .-concerned vi th the enforcene:

¥

of marine laws and- regulations. The Teble below collects together

those operating from Britain: similar tabulationscould be made

without difficulty for other maritime states. The points we have

found common to most national systems are: (1) a notable absence

O

of consolidation; (ii) the predominance of land»based inspection,

for reasons discussed above; (iii ) the rarity O‘_Oﬂ ~-board inspector-

. et <an . . n_c N
ates traveling with  the vessel; (iv) the paucity of cooperative”

1. R I . . 4 . - “
or- ‘integrated constabularies in the sense defined above.

carmot be done, reliance has been
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fable showing existing British inspectorates and
concerning themselves with the sea and seabed

constabularies

On Land On or Over the Sea
.under national ..
—~- Jurisdiction
Fisheries Fishery patrol Squadron
Inspectors )

Local fishery patrol
veqsels

- Min. of Defense heli-
copters to survey for-
eign fishing poaching

Classification
Soclety
Inspectors

Trinity House
Inspectors

Board of Trade Msrine
Survey Service

Coast Guards

Health and Sanitary
Inspectors

Ministry of Agric.
inspectors of radio-
active waste disposal

Harbor authorities
checking oil
disposal systems

Aircraft surveying
reported pollution

0il and gas explora-
tion and productlon
inspectors

On-site inspectors of
natural gas installa-
tions

Customs cruisers and
lavnches. Revenue
cutters :

Coést Prevention
Control

[

Additionally:

~H1gh Seas

e s )

*¥Patrol vessels with
NEATC inspector

British frigate

accompanying fishing
fleet

*ENEA disposal of
atomic waste in the
Atlantic

*North Atlantic
patrol

Immigration officials
on North Sea routes

i. generalized constabulary function by land police, including
policing of laws governing pirate radio stations, mariculture,

national boundary legislation etc.

ii. generalized watch kept by British aircraft and ships for

pollution.

*indicates part of cooperative or integrated international patrol

rmare T
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One final point should'be made., We have dealt with the
constabﬁléfy function as composed of two parts:

(a)'the obtaining of information‘about transgfessions (this is a

"more general formulation than "boarding and inspection").

(b) the arrest and escort of suspected transgressors to zones of

.penal Jjurisdiction. .

These are, however, only two aspects of any enforcement systeﬁ; and

it is important when considering the procedures to adopt and the

reépurces to allocate in .respect to these two functions -to see them
in the context of all the factors rélevant to enforcement. We
may list these other factors as follows::

(c) makiﬁg the law known (poliution regulations are included ;n
exaﬁé for mariners in many codnfries, so is submarine cable law
-and ﬁhe positioning of cables: informatory leaflets are issued
in respect to immigration regulations, pollution, eustoms con-~
trols and so on). -

(d)tremoving the incentive to break the léw (this is the point of
subﬁarine cables compensation;,or the provision of port facili-
ties for the disposal of waste oil). |

(e) encouraging the deéire to.obey'the law Quite‘apart from fear
of detection and penalization (this is a central aspect of
the literature on organizational control, and is one aim of
policies encouraging participation in rdie—making by those to
whom the rules will apply). : . N

(£f) instituting technological changes which make it difficult or
impossiblg to disobey the law (this occurs with the regulated
net size in fisheries, the limifation of the size of fishing
vessels, the sinking of.submariné pipelines and cables under-

ground, the design of whalers so that they can only process
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S whales of a legitimate type, or the degign of tankers to make

intended oil pollution impossible).

(g) 'The conviction of the offender.

~(h) tﬂé‘punishment of the offender, iﬁcluding the size and -type
of punishnent, and thg person or pérsbns on whom the punish-
ment will fall.,

(1) tﬁe mitigation of the effects of the‘offenée (as in the counter-
acting measures used againsﬁ pollution, the emergency regu-
lafions governing conduct and,help after shipping accidents,
or the jamming of pirate radio broadcasts).

For each of these thére:will be some optimal method of opera-
tion; Thus 1f the obtaining of information involved (a) sea patrols,
(b) air patrols, and (c) onshore inspectors, there will be, for
a gi&en probability‘of detection, some'optimal mix between the
three which will minimize the cost of inspecting. Similarly for
a givén level of énforgemeﬁt, there will be an optimal mix between
the enforcement factors which will minimize the cost of enforcement,
and an optimal level of enforcement given the minimized costs of
enforcement -and the benefits deriving from it. What is noticable
"in many marine activities, ébbve all in fishing and pollution, is
that enforcement procedures have.not been devised with a full aware-
ness of the economies to be gained from such an optimizing pro- |
cedure. Certainly there are problems and costs of obtaining infor-
mation for implementing this approach, but the real point is that
the consciousness of the pfinciple that the coéts and the benefits
of enforcement procedures should be equal at the margin, and that
there is some degree Qf éubstitufability between the different
types of enfércemeﬁt procedure, ﬁill prompt the designer of an

enforcement system.fo-ask questions which he might otherwise not

I L
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current proposals for verification meagures for marine arms control

agreements, 1t is a point which it is difficult to over-ewphasize
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APPERNDIX

IRt st e et

NATIONATL CLATIMS TO TERRITORIAL SEA AND FISHING LIMITS

Territorial Fishing
Country.. . sea Limit - Remarks
o (Nautical miles unless
otherwise stated)

Albania 10 - 12 From straight base-lines .

Algeria 12 ' .12
Argentina 200 200 Permission must be sought

by boats of foreign flags

to carry out fishing acti-
vities at a distance of not
less than 12 miles from the

coast.
Australia | 3 2 12
. Belgium 34 : 3 Customs control zone 10 nm.
Brazil. ‘ 12 , 12
Bulgaria 12 ~
Burma - _ 12 12 From straight base—l‘ines°
Cambodia 12 12 From straight base-lines.
Cameroon. 18 o
Canada 3 | 12
Ceylon 6 : 106 From "appropriate base-lines!
: Fishing claim is to conser-
: vation zZones.
Chile 3 | QOO) Contiguous zone 12 nm.
Chiné(Nationalist) 3 -
‘Chinese People's i
. Republic 12 - From straight base-lines.
Colomﬁia ‘ 3 o | 12 - Contiguous zone-QOkm°

Congo(Brazzaville) 3 -

Congo(Kinshasha)

W
!

Costa Rica . 200 200
Cuba _3 ' -

v Ao e g
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. Territorial F .
Country Sea it Remarks

o (Wautical miles unile
otherwise staied)

Cyprus ' 12 12
Dahomey 12 1

2
Denmark 3 12

heanso Tidw
Dage~Lines,
-~ - 3 -
3 . South

Dominican Republic 6 12 ‘ontiguous zone 12 nm.

Equatorial Guinea - - Not known. & nm. can be
agsumed.

Ecuador 200 200
E1l Salvador | 200 200

Ethiopia \ 12 -

Faroes 3 12

ishing limit from straignt
ase-lines.
Tinland . . . - Empnloys straight base-lines
France 3 12 Straight base~lines are
employed around Britleny
and parts of the iMesditerr-—
anean coast ang around the
West and South coasts of

Corsica.
Gabon 12 -

Gambia 3 -

Germany, East (not =
recognized by HMG)

!
t

Not known but 3 nm,
assumed from straigh
lines. :

Germany, Federal’
Republic 3 3 Contiguous zone 10 nm.

Ghana , 12 12 May claim certain areas out
: te 112 nm. s PFish Conser-
vation Zones.

N

Greece 6 Fishing reciprocity between

3 and 6 nm.
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o Territorial TPFishing
Country Sea Limit Remarks
(Nautical miles unless
otherwise stated)

~ Greenland 3 12 From straight base-lines.
” - - Outer 6 nm. of fishing
‘ limit phased out until
May 31, 1973.

Guatemala ' 12 - -
Guinea 130 . " 130
Guyana 3 -
Haiti - 6 -
Hondurus A2 . 12
Iceland - 3 or I 12 Breadth of territorial sea
p uncertain. Fishing limit
~ from straight base-lines.
India 12 112 Fishing claim is .to con- *
. servation zones. ,
Indonesia ' 12 . ~~,f From'straight base~1lines %
: - - enclosing whole archipelago 3
Iran - oo 12 - From straight base- llnes
12 nm. apart.
Iraq 12 -
Irish Republic 3 12 From straight base-lines.
Israel - 6 6 ]
Italy . 6 . 6 !
Ivory Coast 6 12 Contiguous zone 20 km. g
Jamaica 12 ' - s
‘Japan .3 - - ' 1
_ . ' ' ~ L.k
Jordan 3 ' - 1
Kenya 12 ' 12 From straight base-lines.
Korea, North 12 - Probably employs straight 1
: : base-~lines. -
. Korea, South. - - -~ 20-200 Territorial sea not known :
’ i - but 3 nm. can be assumed :
. , probably from straight base-
' : lines. Fishing limit now
believed to be 12 nm.
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Kuwalt
Lebanon
Liberia

Libya

Malagasy Republic

Malaysia

Maldives

Malta
Mauritania
‘Mauritius
Mexico
Monaco

Morocco

Muscat and Oman

Netherlands
sSurinam

New Zealand
Nicaragua
' Nigeria

|
' Norway

Jan Mayen

Pakistan

i 30

Teorritorial M.ohing
Daea Laimit

(Navtical miles unless

otherwise stated)

12 ~

6 6
12 -
12 -
12 -
12 12
3 -
3 -
12 12
3 —-
9 12
3 -
12, 12.
3 ~

3 -

3 -

3 12
- ' 200
12 12
I 12
i -
12 - ~

Remarks

Customs control zone 20 kn.

Contiguous zone 24 nm.

Trom straight base~lines.

Measured from rectangle

enclosing whole group.

From stralght base-~lines.

Claims only 6 nm. fishing
1imit in Straits of Gibraltar.
Employs bay closing lines

“limited to 13 nm.

Reported to claim 3 nm.
territorial sea.

From straight base~lines.
Outer 6 nm. of fisghing limit
phased out unitl October 31,
1970, Customs control zone
10 nm.

From straight base-lines.

A fish conservation zone
extending 100 nm. beyond
territorial sea 1s claimed.




€A Territorial Fishing'

Country Sca Limit Remarks
(NauTical miles uniess ~ -
otherwise stated)
Panama 200 200
Peru 200 200
Philippines Special - Limit of territorial sea
is the limit set out in the
Treaty of Paris 1808.
Straight base-~lines enclose
whole archipelago for inter-
nal water purposes. Fishing
limits the same as terri-
torial sea limits.
Poland 3 -
Portugal 6 , 12 Overseas territories follow
) - " same law as mother country:
Angola, Mozambiqué, Timor,
Portugese Guinea, Cape V@rue
Islands, Sao Tome and
Principe Islands, Macao,
Republic of ) '
South Africa 6 12
‘Romania 12 -
Saudi Arabia 12 - - From straight base-lines
: to islands 12 nm. apart.
Senegal 12 18 From straight base-lines.
" Outer 6 miles of fishing
" 1limit not enforced against
‘states conforming 1958 Law
of . the Sea Conventions.
Sierra Leone 12 _ 12 .
Singapore ’ 3A -
Somalia 12 - _
South Yemen - - Decree to be issued shortly.
People's Republlc
Spain 12% 12’ *for fiscal purposes. ILimits
. apply to all Spanish terri-
tories including epclaveq
on Moroccan coast.
Sudan . 12 - N
Sweden _ 4 i . From straight base-lines.

Plshlng limit 2 nm. on
on west coast.




Syria
Tanzania
Thailand
Togo

-

Trinidad an
TObu O

Tunisia

Turkey

United Areb
Republic

Bahrain

Brunei
Qatar
Tonga

Trucial Sta

Uruguay

U.S.A.
J.5.5.R.

Venezuela

a

actes

Perritorial

-y

w w w W

.ohea
(Nautical
otherwise

12

12

12

12

12

12

et
no

i

B

12

12

12.
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Lan aberen iy

Fer~rks

Fishing limit is paritiy :

12 nm. end partly out to | i

50 meZer depth contour. ;
%

From straight base-lines. :

e . !

From straight base-lines, :

to isand 12 nm. aparte

Claims further 5 nm. con-

tiguous zone beyond fishing

limit.

*inciuding selfgoverning

colonies and protecioraties

whose foreign affeirs are

the responsibility of the U.X.

12 nm, fishing limit under

‘consideration. :

(Abu Dhabi, Ajmen, Fujaeira,

Ras Al Kheima, Sharja,

Umm 21 Qaiwain)

¥figshing limit extends to

edge of continental shelf.

From straight base-lines.

From straight base-lines,

Reported to claim 15 nm.

fighinzg limit.
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2% . Territorial  Fishing :
ﬁcuntry Sea Limit Remarks
. (Nautical miles unless :

, therwise stated)

Vietman, North ~ - Wot known but~12 nm. can
be assume

Vietman, South 3 4 20 km. Contiguocus zone 12 nm.

Western Samoa 3 -

Yemen - . - Not known but 12 nm. can

. be assumed.

Yugoslavia 10 10 From straight base-lines.
(claims 2 nm. contiguous
zone beyond ‘erLWLorlal
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